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BRIEF OF APPELLEE IN REPLY.

STATEMENT OF THE CASE.

We are compelled to disagree with appellant

at the outset in his characterization of the ac-

tion and the relief sought.

Plaintiff in the Court below brought suit

against defendant (appellant here), because

of the breach of an oral contract of mining

partnership, alleged to exist between plaintiff



(appellee) and clefendant (appellant). Plain-

tiff prayed the Court below that defendant be

compelled to recognize plaintiff's partnership

interest in a certain mining claim described as

the Byrne 's Bench Claim by deeding plaintiff

his half interest therein and accounting to

plaintiff for one-half of the gold taken out of

the claim. The case was tried by the Court sit-

ting without a jury and the Court after listen-

ing to the testimony, granted plaintiff the re-

lief prayed for, in a judgment or decree, found-

ed upon findings of fact and conclusions of

law. Defendant complains of the judgment

and prosecutes this appeal therefrom upon a

Bill of Exceptions.

STATEMENT OF FACTS.

Appellant has endeavored to set forth a sum-

mary of the evidence as it appears in the Tran-

script and Bill of Exceptions. While we are

not entirely satisfied with the statement of ap-

pellant, we think it is substantially correct and

we shall not lengthen out this brief by setting

forth a counter statement of the evidence but

shall refer the Court to all the evidence as it

appears in the Bill of Exceptions. Appellant

seems to be attacking indirectly the judgment

for insufficiency of the evidence, on the ground

that the evidence is not ''clear and satisfac-

tory." For this reason we prefer to make no



attempt to summarize the evidence but rather

to leave it as we find it in the Bill of Exceptions

with all its manifold and cumulative repeti-

tions.

THE LAW.
We shall take the liberty of changing the ar-

rangement of the argument as outlined in ap-

pellant's brief as we believe we can thus make

appellee's position clearer.

I.

THE MINING PARTNERSHIP
AGREEMENT BETWEEN PLAIN-
TIFF AND DEFENDANT AS SET
FORTH IN THE COMPLAINT AND
JUDGMENT HEREIN (a) IS NOT
WITHIN THE INHIBITION OF THE
STATUTE OF FRAUDS, AND (b)

EVEN IF IT WERE WITHIN THE
SAID STATUTE, PARTIAL PER-
FORMANCE BY PLAINTIFF WAS
BOTH ALLEGED AND PROVED,
SUFFICIENT TO TAKE THE CASE
OUT OF THE OPERATION OF THE
STATUTE.

Very much of the argument of the learned

counsel for appellant is based upon the as-

sumption that the contract sued on is an agree-

ment for the transfer of real property, and

hence that it is within the Statute of Frauds.

We cannot follow counsel in his attempt to

squeeze the contract between these litigants

into the mould which he has provided and de-



fends with so many citations. If we concede

at the beginning that the parties herein made

a bare oral agreement that one of them should

acquire a mining claim and afterwards convey

one-half of it to the other, then there can be no

doubt l3ut that such an agreement is within the

Statute of Frauds and unenforceable either

at Law or in Equity. If the question of the

application of the authorities to the case at bar

rests upon properly classifying the agreement

between plaintiff and defendant, then we chal-

lenge in toto defendant's classification. We
deny that the agreement in essence is "for the

transfer of an interest in a mining claim.
'

'

Without attempting any characterization of

the agreement which will be scientifically com-

prehensive, we prefer to state exactly what the

parties agreed to do, and what they actually

did do as their acts are set forth in the com-

l^laint and the findings.

1st. They agreed to locate jointly a cer-

tain placer claim in the name of one of
them, each to own an undivided one-half
thereof. The claim had not yet been found
when the agreement was made.

2nd. On June 12th, 1905, they jointly

located the claim involved in this action
and then named by them the Byrn's
Bench Claim by (a) joint! ij marking the
boimdaries by substantial stakes; (b)
jointly working together and finding gold
on the claim; and (c) perfoi-ming all acts



necessary to a valid location.

3rd. After the location of the clami they

jointhj prospected it for a period of two

weeks in the following manner

:

(a) They worked together digging a

shaft

(b) They fed from a common stock of

provisions.

(c) They used their common tools and

implements.
(d) They equally contributed to the ex-

penses incurred during the prospecting

period.

The above statement of the acts of the par-

ties is in accordance with the testimony of the

plaintiff. The facts above stated are alleged

in the complaint and found to be true in the

findings of the lower Court. There is a sharp

conflict of the evidence upon some of the ques-

tions of fact. The Court below listened to the

stories of both plaintiff and defendant, ob-

served their manner, diagnosed their motives,

and amiomiced his conclusion, so far as the

facts of the case are concerned. Under the

rule we must assume the facts to be true as

found by the Court, since there is an obvious

and irreconcilable conflict of the evidence.

If it be necessary to characterize the agree-

ment between plaintiff and defendant as the

said agreement appears from the facts of the

case which we must assume to be true, we

should call the agreement in question a pros-



pecting and mining partnership contract. The

main object of tlie agreement was the locating

and prospecting or working of a mining claim

or claims with a view to getting gold there-

from. Certainl}^ the acts of the parties justify

this nomenclature and if classification be

necessarj' to a clear understanding of the prin-

ciples of law applicable to the case we hope

that the relation between plaintiff and defend-

ant has now been properly classified. It is cer-

tain that the two miners knew what they were

doing when they staked their claims and began

together the toilsome job of sinking to bedrock.

If we cannot say from their acts what they

were doing and what their several and joint

rights are to the property issuing from their

joint efforts, then mining law has not advanced

much because the story presented b}^ the tran-

script has formed the theme of many cases

from the so-called mining States.

''What a partnership is is a question of

law ; its existence in a given case is a ques-

tion of fact depending for its solution

upon inferences to be dra^vn from the e^sd-

dence adduced."

(Cyc. of Law and Procedure, Vol 27, p.

758).

(A)

THE STATUTE OF FRAUDS DOES
NOT APPLY TO THE AGREEMENT BE-
TWEEN APPELLANT AND APPELLEE.



There are many definitions of mining part-

nerships.

"WHEN A MINING PARTNER-
SHIP EXISTS: A mining partnership

exists when two or more persons who own
o]' acquire a mining claim for the ]Durpose

of working it and extracting the mineral
therefrom actually engage in the work-
ing of the same.

(C. C. of California, Section 2511.)

"Mining partnerships, as distinct as-

sociations, with different rights attaching

to those forming such j)artnerships from
those attaching to members of trading
partnerships, are in existence in all min-
ing communities and mining countries. As
Judge Field has said, 'Without them, suc-

cessful mining would be attended with
difficulties and embarrassments much
greater than at present.' And, quoting
from an earlier California case, 'What-
ever may be the rights and liabilities of

tenants in connnon of a mine not being
worked, it is clear that where the several

owners unite and co-operate in working
the mine, then a new relation exists be-

tween them, and, to a certain extent, they
are governed by the rules relating to part-

nerships. * * * "

(Martin's Mining Law and Land Of-
fice Procedure, Section 391.)

"A mining partnership arises when two
or more co-owners of a mining claim ac-

tually engage in working the same, and
share, according to the interest of each, in

the profit and loss, although there is no
express agreement between them to be-

come partners, or to share the profits and
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losses. Such a partnership is not restrict-

ed, however, solely to cases where the mine
is owned by the ]3arties working it, if they

have an interest in working it or in carry-

ing on mining operations. It can be fonn-
ed either to prospect for and locate mines,

or to work mines belonging to other per-

sons or to any or all of the individual mem-
bers. But there is nothing in the nature

of mining which forbids the creation of

a partnership b}^ an ordinary partner-

ship contract which would draw to the

relation of the parties the incidents of a

trading partnership, and destroy the dis-

tinctions which are based upon the non-
existence of the delectus personae in strict

mining partnershij^s. The agreement may
be by parol, although it necessarily re-

quired the acquisition of an interest in

land, and may be unplied from the acts

of those sought to be charged as partners. '

'

(C3^c. of Law and Procedure, Vol. 27,

PX3. 755 and 756.)

There are also many definitions of prospect-

ing partnerships.

"An agreement made between parties,

by which some of them prospect for gold,

and the others furnish money and provi-

sions, for which they are to receive inter-

ests in the mining grounds that may be
discovered, is held to constitute a pros-

pecting partnership, not governed by the

technical rules of the law of commercial
partnership."

(Cvc. of Law and Procedure, Vol. 27,

p. 757.)



"Grub-stake or prospecting contracts

are a peculiar kind of contract, connnon to

mining countries, and exist where two per-

sons enter into a common venture, one

furnishing the 'grub,'—in other words,

defraying the expenses,—and the other

furnishing the labor, skill, or information

in prospecting for or locating mineral.

Such ventures are joint in character, and
all discoveries inure to the benefit of

both."

(Martin's Mining Law and Land office

Procedure, Section 377, p. 300.)

We contend that both sets of definitions

above given cover the contract in question. We
are careful to make this clear because the cases

which we shall cite deal with both prospecting

and mining partnerships.

Appellant may contend in reply that the

contract at bar is not a mining partnership be-

cause the parties did not jointly engage in

"working" the claim. It cannot be denied

that the parties worked about two weeks in

sinking a shaft on the claim. Counsel seems

to argue that the word "work" as used in the

definitions should be given a narrow construc-

tion—that is the construction of meaning that

the parties proceeded to mine for gold in quan-

tities. It is true that the parties
'

' worked '

' the

claim for the purpose of finding gold as one of

the necessary steps in the act of making a valid

location. In pursuance of their agreement
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made before tlieij left their cabin with tlieir

stakes and their notices they were locating the

property. As a part of the location procedure

they ^'ivorked'' the claim. We submit that

this joint ''work" performed on a claim which

each assisted in locating makes out a clear case

of mining partnership in the absence of evi-

dence tending to show that plaintiff was in the^

employ of defendant.

Api^ellant will also argue that the contract

is not technically a prospecting or grub stake

contract, because under the definitions given

one party furnishes the money or grub and the

other does the work. This is also too narrow

a view of the transaction at bar. Each of the

parties "grubstaked" the other. Mutuality

is the essence of the relationship between par-

ties in a prospecting partnership. It appears

affirmatively and without contradiction that

the grub and tools used in this venture belong-

ed to both plaintiff and defendant jointly. We
think therefore we are justified in saying that

each party furnished grub to the other. We
also contend that the evidence ciunulatively

shows that the "venture" is "joint in "charac-

ter" and hence "all discoveries inure to the

benefit of both."

"Clearly such ventures were joint in

their character, and all valuable discov-
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eries would inure to the equal benefit of

both. The courts declare such ventures

to partake of the character of qualified

X^artnerships, but here we have no common
venture, no common ownership, no shar-

ing of profit and loss, no furnishing of

labor by one party and 'grub' or money by
the other."

(Berry vs. Woodburn, 107 Cal. 512.)

The leading cases holding that a mining or

prospecting partnership agreement may rest

in parol are as follows

:

Shea vs. Nilima, 133 Fed. 209.

This was our own case. We argued it orally

before this Court and the briefs on both sides

were quite exhaustive. The facts present a

case somewhat similar to the case at bar and

exactly the same contentions were made on ap-

peal as counsel now makes here.

The facts in this case show that sometime

prior to the actual location of the claun in

question, the parties made an agreement about

as follows

:

"Whatever we stake in one or another's
name it shall be one-half to each. He asked
me that, if you wouldn't come with him to
Nome,—come with him as a partner to
Nome. * * * I promised to go. * * *

We started to get ready for the journey.
We made a sled and bought provisions."
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The appeal in this case was from an order of

the lower Court granting an injunction pen-

dente lite and the question was directly raised

as to whether or not the agreement of partner-

ship as alleged and proA^en was void because

not in writing. This Court in rendering the

opinion says

:

"The agreement of partnership as al-

leged and proven, does not fall within the

character of contracts required by the

Alaska Code to be in writing in order to

to be valid. The agreement does not come
within the provisions of the statute of

frauds. The rule is held there that an
agreement between two or more persons
to explore the public domain and discover

and locate a mining claim or claims, for

the joint benefit of the contracting parties

does not fall within the statute of frauds
and need not be in writing. If, in pursu-
ance of the agreement, one of the parties

locates the claim in his own name he holds
the legal title to the interests of the others
in trust for them. " (Note : Here are cited

all of the cases reviewed by us in this

brief). * * * "This is not a partner-
ship to deal in lands. It is alleged in the

complaint to be a 'prospecting and mining
partnership.' But it matters not what
name is given to it by the parties ; it must
be left to the Court to determine its gen-
eral nature from the facts. Whether it is

called a 'contract,' an 'agreement,' or a
'partnership,' the law steps in and from
the facts determines the rights of the re-

spective parties thereunder. It will not
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be necessary to follow the counsel as to

when or at what place the agreement was
executed. In the ver}^ nature of the case,

no independent argument can be based on
the talk at Eaton Station. The entire steps

taken by the parties must be considered.

Whatever was done in the furtherance of

the common property understanding and
agreement must be treated as an entire or

continuous transaction so far as their

rights and obligations in res^Dect to the

enterprise are concerned. If by words,

acts, and deeds they join together in a

common purpose, and agree to share

equally in the enterprise, they were in a

certain sense, partners, and such a i3art-

nership may be formed without any writ-

ten articles between the parties. In de-

termining whether the relation between
the parties to an oral agreement consti-

tutes a partnership, their intention, as is

disclosed by the nature and effect of the

whole agreement and acts done thereun-

der must govern.

'

' The mutual agreement between Nilima
and Johansen was not directly speaking
a mining copartnership in the full sense

of that term, or an ordinary common law
partnership, or a 'grub-stake' agreement;
and some of the principles of law an-

nounced in such cases are not especially

applicable to the case in hand and need not

be discussed. * * *

'^ Section 97 of the Alaska Code of Civil

Procedure (31 Stat. 347), declares that,
' The Court shall, in every stage of the ac-

tion disregard any error or defect in the

pleadings or proceedings which shall not
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affect the substantial rights of the ad-

verse party. '

'

'

Moritz vs. Lavelle, 77 Cal. 10.

This case is a leading one on the subject. The

facts show that:

"The parties staked off the mine, erect-

ed the necessary monuments, completed

the relocation of the mine by placing no-

tices of relocation thereon, as required by
law. These notices were signed by the de-

fendant alone as locator, and by plaintiff

as a witness, with the express oral agree-

ment between them that, in consideration

of the agreement which we have referred

to, the defendant would transfer and deed
to the plaintiff the undivided one-half in-

terest in and to the mine. The parties

thereafter commenced working the mine,

and the plaintiff demanded a transfer to

him of the undivided one-half interest

which the defendant had promised to con-

vey. The defendant refused to make a con-

veyance of any interest, and denied that

plaintiff owned any interest therein, and
forcibly expelled him from the mine. The
court below gave judgment for the plain-

tiff as prayed for, namely that defendant
execute and deliver to the plaintiff a deed
transferring the undivided one-half in-

terest in and to the mine."

The Court in its opinion says

:

"It is claimed that there having been
no agreement in writing, and no such part
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performance as will take the ease out of

the statute of frauds, the contract cannot
be enforced. But the statute of frauds has
no application in cases of this kind. In
Gore vs. McBrayer, 18 Cal. 582, Gore,
McBrayer, and others enterecl into

an oral agreement to prospect for quartz.

The Court there held that the statute of

frauds, wliich requires an instrument in

writing to create an interest in land, does
not api)ly to the taking up of mining
claims. In Settembre vs. Putnam,
30 Cal. 490, it was held that where mining
partners, under a verbal agreement, claim
and develop a lode upon the land of an-
other, and authorize one of their number
to buy the claim for the benefit of all, he
procures a deed in his own name, he holds
the legal title to the interest of his part-
ners in trust for them. (See also Sand-
foss vs. Jones, 35 Cal. 487; Hirbour vs.

Reeding, 3 Mont. 13 ; Murlev vs. Ennis, 2
Colo.300 ; Welland vs. Huber, 8 Nev. 203.

"

Settembre vs. Putnam, 30 Cal. 490.

The facts show a prospecting partnership

and that the contract was verbal. The Court

says:

"And this necessarily entitles him to an
account. He is also entitled to a convey-
ance of one-third of the interest in the
mine originally held by the two defendants,
and one-third of two-thirds of the inter-

est acquired by the two contracts entered
into between the defendant and the Farn-
sworths, and the defendants and Crandall
and the Farnsworths. The facts showing
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the plaintiff's rights are all set out in the

complaint, and the prayer of the com-
plaint is broad enough to cover all the re-

lief to which the plaintiff is entitled, and,
whether the arrangement is called a part-

nership or not, we see no reason why the

relief might not be granted in this suit,

if all the parties interested had been be-

fore the Court. '

'

Gore vs. McBrayer, 18 Cal. 582.

This case is also a leading one and has been

much followed. Counsel for appellant in his

criticism of this case as a mere dictum decis-

ion, forgets that the Court had in mind the

very question so ably discussed by Coimsel be-

cause the Court at the beginning of its opinion

says:

'

' Conceding, for the purposes of the de-

cision, that a partnership for the purchase
of mining claims is a partnership for deal-

ing in land, and that the agreement must
be in writing, within the Statute of

Frauds, in order to entitle the several

partners to any interest or share in the

land purchased by one, still it seems to us
that the appellants cannot avail themsel-

ves of this principle to defeat the plain-

tiff's action."
" * * * We do not see what the statute

of frauds has to do with such a case. The
title to the land is in the United States;

the right to mine and to use and hold pos-
session of the claim inures by a sort of

passive concession of the Government to

the discoverer or appropriator. No writ-
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ing is necessary to give the miner a title

;

but whatever right he has originally comes
from the mere parol fact of appropria-

tion, unless indeed, the rules or the cus-

toms x^revailing in the vincinage, or recog-

nized among miners, make a written no-

tice necessary, and unless, further, this

notice be a writing within the meaning of

the rule applicable to real estate titles.
* * * 'J

a* * * rpj^g error of the ingenious

argument of the appellant's coimsel has
been exposed in the opinion reviewed by
the petition. It is in supposing that a

writing is necessary to vest or divest a
title on taking up a mining claun. The
title is in the Govermnent; if a written

contract is needed to divest it, the Govern-
ment would have to execute it. But, sub-

sidiary to the Government's paramount
title is the permissive claim of the loca-

tor. This comes from a mere parol fact,

evidenced in the present case by a notice

;

this notice is a mere advertisement of this

parol fact. A verbal authority is suffi-

cient to authorize an agent to make the

entry, or to get up the notice. * * *"

We cannot find after a careful examination

that the case of Moore vs. Hamerstag,

109 Cal. 122, weakens the cases of Gore vs.

McBra3^er, and Moritz vs. Levelle, supra,

as authorities in the least, notwithstand-

ing the opinion does call attention to the fact

that the statute requiring the transfer of a

mining claim to be in writing was passed in

1860. Obviously the facts in Moore vs.
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Hamerstag slaow clearly that there never

was a partnership agreement between the par-

ties. Even in the opinion itself this is pointed

out as follows

:

*'In both these cases the location was
made under a prior agreement between
the parties that it should be for the joint

interest of both. At the time of the trans-

action involved in Gore vs. McBrayer,
supra, a mining claim could be trans-

ferred by parol, the statute requiring it

to be in writing, having been passed in

1860; and in Moritz vs. Lavelle,

supra, the location was made by both par-

ties in the name of the defendant, upon
the express agreement between them at

the time of the location that in considera-

tion of the prior agreement of the plain-

tiff to furnish the means for its location

and working the defendant would trans-

fer an interest therein. In Gore vs.

McBrayer, supra, the location was
originally made in the name of both par-
ties, and it was held that the interest

thereby vested in the plaintiff could not
be defeated by tearing down the notice

and making a new location, in which the

plaintiff's name was omitted."

We submit that the statement about the stat-

ute of 1860 was merely thrown into the opinion

without even an intimation, that the decisions

in the said cases would have been different

even if the statute of 1860 had been in exist-

ence at the time they were rendered.
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From curiosity we have examined the said

statute of 1860 (Statutes of Cal. 1860, p. 175),

and find that it is provided therein as to min-

ing claims, as follows:

"* * * And also all conveyances of

mining claims heretofore made by bills of

sale or instruments in writing, not under

seal, shall have the same force and effect

as prima facie evidence of sale, as if such

conveyances had been made by deed under

seal; provided, that nothing in this act

shall be construed to interfere with or re-

peal any lawful local rules, regulations, or

customs, of the mines in the several min-

ing districts of this State ; * * * "

It would seem therefore that the purpose of

the statute was to place instruments not un-

der seal in the same class with those under

seal, and it is possible that the learned Court

in Moore vs. Hamerstag is mistaken as

to the suggestion that prior to 1860 transfers

of mining claims could be made by parol.

However, we submit the cases cited herein are

not in the least weakened as authorities by

the suggestions in Moore vs. Hamerstag.

Upon the other hand, both of said cases have

been frequently cited in other mining States.

Meagher vs. Reid, 14 Colo. 335.

The question involved in the case at bar

was sharply presented in this case as follows

:
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"Can a co-partnersMp entered into for

the prosecution of a specific venture, nec-

essarily requiring the acquisition of an
interest in a particular parcel of land, be

proved by parol, or is such an agreement
within the provisions of the statute of

frauds of this State? Gen. St. sec. 1515..

That such a partnership differs very ma-
terially from a partnership entered into

to trade in lands is manifest, nevertheless,

as the reasoning of the authorities main-
taining the affirmative of the question
would seem to apply to the partnerships
of either class, a review of the whole sub-

ject seems to be necessary."

The decision is such a full review of the sub-

ject that we shall quote at length from the

opinion

:

"But it is unnecessary to rest the case

upon so narrow a principle, for the rea-

son, as it will clearly appear that by the

decided weight of authority a partnersliip

to deal in lands may be established by
parol. The leading case upon the subject

is Dale vs. Hamilton, 5 Hare 369.

The conclusion arrived at, after prolonged
ai'gmnent and careful consideration, is

stated in the syllabus in the following lan-

guage : 'A partnership agreement between
A and B that they shall be jointly inter-

ested in a speculation for buying, improv-
ing for sale, and selling lands, may be
proved without being evidenced by any
writing signed by or by the 'authority of
the part\^ to be charged therewith within
the statute of frauds ; and such an agree-
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xnent being proved A or B
^f

I
^f^^^^^^^^^

Ms interest in land, the subject of the pait

nersbip, witliout sucb interests being evi-

denced by any sucb writing.' In Forster

vs Hale 5 Ves. Jr. 308, Lord Cliancellor

Lougliborongli observed, in response to

the suggestion that the question was

whether there was a declaration of trust

w thin the statute of frauds :
'That was

not the question. It was whether there

was a partnership. The subject being an

ap-reement for land, the question, theie-

fSre is, whether there was a resulting

trust for that partnership by operation o±

law The question of partnership must

be tried as a fact, as if there was an issue

ui3on it. If, by facts and circumstances it

is established'as a fact that the persons

were partners in the colliery, m which

land was necessary to carry on the trade,

the lease goes as an incident, ihe part-

nership being established by e^adence

upon which a partnership may be tound,

the premises necessary for the purposes

of that partnership are, by operation ot

law, held for the purposes of that partner-

ship.
' A like principle is laid down m l^.s-

sex vs. Essex, Beav. 442. Attention

is particularly called to the language ot

the court in Chester vs. Dickerson,

54 N Y. 1: 'On the other hand, it is

claim'ed that such an agreement is not af-

fected bv the statute of frauds, for the

reason that the real estate is treated and

administered in equity as personal prop-

ertv for all the purposes of the partner-

ship. A court of equity having full juris-

diction of all cases between partners

touching the partnership property, it is
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claimed that it will inquire into, take an
account of, and administer upon all the

partnership i^roperty whether it be real

or personal, and in such cases will not al-

low one partner to commit a fraud or a
breach of trust upon his co-partner by
taking advantage of the statute of frauds,

'

Citing cases. 'I am inclined to think this

doctrine to be founded upon the best rea-
son and the most authority. * * * But sup-
pose two persons by parol agreement enter
into a partnership to speculate in land,
how do they come in conflict with the stat-

ute of frauds, no estate or interest in land
has been granted, assigned, or declared.
When the agreement is made no lands are
owned by the finn and neither party at-

tempts to convey or assign any to the
other. The contract is a valid one and in
pursuance of this agreement they go on
and buy, improve and sell lands.' While
they are doing this, do they not act as part-
ners, and bear partnership relations to
each other? Within the meaning of the
statute in such cases, neither conveys or
assigns any land to the other, and hence
there is no conflict in the statute. The
statute is not so broad as to prevent proof
by parol of an interest in lands. It is

simply aimed at the creation or convey-
ance of an estate in lands without a writ-
ing.' Again in the case of Fairchild
vs. Fairchild, 64 N. Y. 471, Church,
C. J., uses the following language: 'Real
estate purchased as partnership property
is not within the prohibition of the statute.
In the first place it is not the case where
the consideration is paid by one person,
and a convevance taken in the name of
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another. The consideration is paid by all.

It is not, therefore, within the letter of the

statute. But a more substantial reason is

that the property thus held is regarded as

personal property, for the purpose of pay-

ing debts and adjusting the equities be-

tween the partners, and the individual

member holding the legal title is a trustee

for the partnership in respect to the prop-

erty as personalty; and when the debts

are paid, and the claims of the several

members as between themselves paid, the

trust for the partnership is discharged,

and a trust results to the other members of

the firm, and the heirs of such as have died,

in the remainder by operation of law,

which is saved bv section 50 of the statute

;

and the holder of the legal title then be-

comes a trustee of such remainder, as real

estate, for the benefit of persons interest-

ed.' Traphagens vs. Burt, 67 N. Y. 30;

Wormser vs. Meyer, 54 How. Pr. 189 ;
Bis-

sel vs. Harrington, 18 Hun. 81. This same

rule has been adopted in Indiana. Hohnes

vs. McCrav, 51 Ind. 358. Also in Bopp vs.

Fox, 63 111. 510; Wallace vs. Carpenter,

85 111. 590. In Allison vs. Perry, 22 N.

E. Eep. 492, decided in October last, the

same court declares that 'the law does not

require that the agreement of co-partner-

ship shall be in writing to enable the firm

to purchase the lands. Where a partner-

ship is constituted under a parol agree-

ment, it may be shown that its property

consists of lands, and it own, posses and

enjoy the same.'

"In this case the partnership was en-

tered into for the purchase of coal lands,

and the development of the same with a
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view to profit. This doctrine is adopted
by the Supreme Court of Iowa in many
well considered cases, York vs. Clem-
ens, 41 Iowa 95. In Richards vs.

Grinnell, 63 Iowa 44, 18 N. W. Rep.

668, it is held that 'while the decisions are

conflicting, the decided weight of author-

ity as well as sound reason and correct

principles, supports the conclusions reach-

ed in this case, that a contract of partner-

ship for the purpose of dealing in real es-

tate is not void under the statute of frauds
because it is not evidenced by any writ-

ing, but rests iii parol, and, after the dis-

solution of such partnership, either part-

ner may establish his interest in the part-

nership without such interest being evi-

denced by any such written contract. ' In
the course of the opinion, Rothrock,
C. J., says : 'We think that the cases above
cited are in accord with the decided right

of authority, and in our opinion they are

founded upon sound reason and correct

principles. It is every where held that,

where land is held by a partnership, it is

as between the parties and as to the credi-

tors of the firm, to be treated as personal
property. Such being the law it would
seem to follow that the statute of frauds
can have no application to lands thus held
and ow^ned.' In Pennvpacker vs. Leary,
65 Iowa 220, 21 N. W. Rep. 575, Beck, J.,

says in the following language: 'It

will be observed that the lands, as we have
before stated, were not purchased by the

contract for the co-partnership, but by a
subsequent purchase made in the pursu-
ance thereof. The case, then, assumes the

aspect of the purchase of lands by a co-
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partnership. While the title of the lands
was under this purchase vested in defend-
ant, they were realh^ held bv him in trust

as partnership property. Plaintiff's in-

terest in the lands is that of a partner, as

prescribed by the contract of co-partner-

ship.' A like doctrine has been adopted
by the Supreme Court of California. In
Coward vs. Clinton, 21 Pac. Rep. 259,

in the course of the opinion. Works, J.,

says: 'The defendant contends in this

Court that, conceding that the contract
was one of the partnership, as it was in

parol, it was within the statute of frauds,

and cannot for that reason be enforced.

It was held by this Court in an early case

that a partnership, the object of which was
to deal in real estate, could not be formed
by a contract resting in parol. Gray vs.

Palmer, 9 Cal. 616, 639. The question
seems not to have been very thoroughly
considered, and the case is clearly against
the great weight of authority. ' The same
doctrine prevails in Oregon. Knott vs.

Knott, 6 Ore. 142. Also in Montana,
Hibour vs. Reeding, 3 Mont. 13. To
the extent of holding that a partnership
entered into to share the profits realized

from the speculation in lands, the rule has
been recognized, in Connecticut, Missouri
and Minnesota. Bunnell vs. Tainter, 4
Conn. 568 ; Snvder vs. Wolford, 33 Minn.
175, 22 :Nt. W. Rep. 254 ; Hunter vs. White-
head, 42 Mo. 524. The numerous authori-
ties cited clearly established by parol. It
therefore follows that the admission of the
testimony offered by appellee in the court
below to establish a co-partnership for the
purpose of acquiring a lease of the 'Fell-
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cia Grace ' and carrying on the business of

mining thereon was not error."

Hibour vs. Reeding, 11 M. M. R. 514."

The case of Hibour vs. Reeding, de-

cided by the Supreme Court of Montana in

1877, is one of the leading decisions on the sub-

ject, in the mining states of the West, as ap-

plied to the question and subject of mines and

mining. Two opinions were filed in support

of the court's decision. The judge before whom
the case had been tried in the court, filed a dis-

senting opinion in the case but it was not re-

ported. Both supporting opinions are well

worth reading, if the court has any doubt as

to correctness of appellee's contention on this

question, but particularly the opinion of Chief

Justice Wade (page 519), who goes into the

question thoroughly, and clearly shows that

principles, logic and the authorities support

the contention that such verbal contracts are

not Avithin the statute of frauds.

We quote from the opinion of the Court

:

"Did this verbal agreement of co-part-
nership create, grant or declare any in-

terest in real estate at the tune it was en-
tered into ? Evidently not, for at that time,

as to this co-partnership, there was no
real estate in existence; neither of the
partners then owned or had any interest

in a quartz claim ; such claim was yet to be
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searched for and found. There was noth-

ing upon which the agreement could oper-

ate. It created and declared the title to

nothing at all. A quartz claim is not real

estate until discovered and located, and
a verbal agreement concerning an undis-

covered and unknown claim is not and
cannot be an agreement creating or dis-

posing of an interest in real estate, and if

not such agreement is not within the sta-

tute.

''This agreement contemplated that the

parties would search for and find quartz
claims, and when found, that they would
comply with the pro"vasions of the act of

Congress whereby title could be acquired.

But the agreement in and of itself did not
create or declare a title to any property
whatever. If b}" this agreement the par-
ties had attemj^ted to make a parol or ver-

bal conveyance of land, or any interest

therein, they would have utterly failed,

for at the time the agreement was made
they had not lands to convey. Evidently,
then, it was not the object or purpose of
this agreement to create, grant, or declare
any interest in real estate. How are the

titles to quartz claims acquired, created
or declared? First, a valuable mineral
deposit must be found; second, it must
be distinctly marked and located; third,

$500.00 worth of work must have been per-
formed upon the claim before a patent can
be granted ; fourth, after finding the lead,

locating it, and performing the necessary
amount of labor an application may be
filed in the local land office for a patent,
and after publication of notice for sixty
days, as the law required, and no adverse
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claim being interposed a patent may issue.

But at the time of this agreement none of

these things have been accomplished, no
lead had been found, and it seems there-

fore, reasonable to follow that the agree-

ment did not attempt to create, grant, as-

sign or declare any interest in real estate,

and it is not within the statute of frauds."

Raymond vs. Johnson et al., 49 Pac. 492.

We quote from the opinion of the Court

:

"The res]3ondent and Johnson agreed
to prospect together, and share alike the

benefits of any discovery or location of

mining properties, water rights, and other
things mentioned in the fourth allegation

of the complaint. It is true there was but
little investment, if any, beyond a small
'grub stake' b}'' either in the enterprise,

but they were to put their labor into it.

Each was to diligently and faithfully

prospect. In mining operations this is

usual. Frequently very humble and small
beginnings lead to great results. * * *

Defendant urges here that the contract
between respondent and Johnson was oral

and is within the statute of frauds as ex-

pressed in Section 1422, I Hill's Code.
This contention cannot be maintained.
The defendant Johnson, if the acquisition

of the mine was an interest in real estate

would be a trustee. The weight of author-
ity in the mining states is that such con-
tracts are not within the statute of fraud.
Gore vs. McBrayer, 18 Cal. 583; Hibour
vs. Reeding, 3 Mont. 15 ; Murlev vs. Ennis,
2 Colo. 300; Welland vs. Huber, 8 Nev.
203."
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Muiiey vs. Ennis, 2 Colo. 300.

"If two or more go into the public do-

main together to search and explore for

mines, with the agreement to occupy and

develop such discoveries as may be made
for the joint benefit, and such discovery,

development and joint occupation follow,

it is clear that while each explorer becomes

vested with his due share and estate in

the premises no provision of the statute

of frauds is violated. * * * But, in the

case supposed, neither of the parties has,

at the date of the association, any interest

or estate which can be the subject of sale,

and the contract of association does not

contemplate that either shall part with

any. Nor does the interest or estate which

is afterwards acquired, vest or inure by
virtue of the agreement, but by occupa-

tion and appropriation alone. The terms

of the association may, it is true, did refer

to, to ascertain the respective rights and
interests of the occupants when controver-

sy arises as to these, but this does not at

all impair the force of the last proposi-

tion."

In concluding this branch of the argument

we wish in a few words to refer to appellant's

brief upon the subject. Appellant has argued

this branch of the case under four sub-heads,

but we shall take up only two of them for

criticism.

(A)

Appellant contends that agreements con-

cerning transfers of mining claims are gov-
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erned by the same principles as agreements

for transfer of ordinary real estate. We can-

not see that this statement is of any assistance

in determining the question as to whether or

not the agreement in the case at bar is within

the Statute of Frauds. For the sake of ar-

gument merely, and notwithstanding the fact

that the decisions do draw a distinction be-

tween mining agreements and other agree-

ments affecting real propertj^ we are disposed

for the time being to assume that there is no

difference in fact. We think that many of the

cases cited show clearly that an agreement or

partnership which incidently involves the ac-

quisition and transfer of real estate may be

oral and that such a partnership agreement

is enforceable in equity.
.

In criticizing one of the leading cases

(Moritz vs. Lavelle), which we have heretofore

cited, appellant says, to quote from his brief

:

"Manifestly this was a partnership and
equity had jurisdiction by reason of that
fact."

If it is not manifest that the agreement in

the case at bar is a partnership agreement,

then there is no necessity for proceeding fur-

ther. Unless appellee has succeeded in showing

that the agreement sued upon is a partnership

agreement then we are willing to concede that
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appellee is not entitled to the judgment wMch

he secured in the Court below.

Counsel is disposed to criticize the leading

cases and especially the elaborate opinion in

Hibour vs. Eeeding, supra, because he

is of the opinion that the decisions proceed

upon a misconception of the true principles

involved. Even if this were correct, we reply

that the law as to this kind of partnership has

been established by the cases beginning with

the early case of Gore vs. McBrayer, and

ending with the recent case of Shea vs. Nili-

ma, and we do not think that it would be the

part of wisdom for this Court to seek to change

the law of mining in such a vital part.

(B)

Appellant also argues that an agreement to

acquire land and to hold the same for the joint

benefit of the parties to the contract, etc., is

not enforceable in equity. We have already

shown that this is not a correct statement of

the particular agreement involved in the case

at bar. Counsel cites the Oregon case of Mc-

Kinley vs. Lloyd, 128 Fed. 519. We must

however call the Court's attention to the fact

that by the Statutes of Oregon all contracts

of mining partnership must be in writing and

filed of record with the Recorder of Convey-

ances in the county wherein locations there-
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under are made. (2 Bellinger and Cotton's

Ann. Codes and Stats. Sec. 3985, Laws 1898,

Page 18, See. 11.)

We beUeve that the doctrine announced by

the Court in some of the cases cited by us has

been entirely lost sight of, to-wit, that prop-

erty held by a partnership in the name of one

of the partners may at the dissolution of the

partnership be considered in equity as person-

alty rather than realty.

Counsel attempts to draw a distinction be-

tween a partnersliip agreement providing that

land held in the name of one partner shall be

transferred in part to another, and a partner-

ship agreement which is silent upon that par-

ticular question. We submit that in the case

at bar the portion of the agreement wherein

defendant was to transfer a half interest in

the claim to plantitf was only an incident of

the main partnership relation. The essence

of the agreement was the mutual mining or

prospecting venture.

We note that Counsel concedes that there

is a difference of opinion on the question as to

whether or not a partnership formed for no

other purpose than that of dealing in lands

and dividing the profits is within the statute

of frauds. If we admit that there is authority

in support of the negative side of the particu-

lar question, how much the more should we
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give added faith and credit to the authorities

which hold that a mining partnership as dis-

tinguished from a mere real estate partner-

ship may rest entirely in parol.

We are sorry that counsel is not satisfied

with the decisions from the State of Iowa re-

ferred to by us and particularly the action of

the Supreme Court of Iowa in reversing one

of its own cases which seemed to be along the

lines of the contention here made by Counsel.

We note also Coimsel's failure to observe that

the entire contract between plaintiff and de-

fendant arises from the acts and deeds of the

parties as well as from the talk which they

had prior to the actual location. (Shea vs.

Nilima, supra.)

(b)

EVEN IF WE CONCEDE THAT THE
AGREEMENT AS ALLEGED AND
PROVED IN THE CASE AT BAR IS

WITHIN THE STATUTE OF FRAUDS,
THE SAID AGREEMENT IS ENFORCE-
ABLE IN EQUITY BECAUSE THE EVI-

DENCE CLEARLY SHOWS THAT
THERE HAS BEEN A COMPLETE PER-
FORMANCE BY PLAINTIFF UNDER
THE SAID AGREEMENT.

We shall not take the time or space to give a

review of the evidence showing that plaintiff
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did everything which by express or implied

agreement he was bound to do under his part-

nership with defendant. The evidence is clear

and cumulative that plaintiff wrote out the lo-

cation notices; that he went with defendant

upon the ground ; that he assisted defendant in

staking the claim ; that he helped defendant in

putting down the shaft upon the claim; that

the work was done by plaintiff and defendant

with the common tools and imjDlements of

plaintiff and defendant; and that while the

work was being done plaintiff and defendant

were eating the conmion "grub" of plaintiff

and defendant. We should like to be advised

by appellant as to what more plaintiff could do

under his partnership agreement to juS'tify his

claim of an interest in the property acquired

by the parties during the existence of the said

agreement.

At this point we consider it pertinent to ask

the ax3pellant to show from the record of this

case a good reason why plaintiff should have

been working with defendant if he were not

his partner. It is not contended that plaintiff

was employed by defendant and we do not

think that apx)ellant could have the temeritj^ to

suggest that plaintiff was with defendant and

putting up one-half of the "grub" simply for

the amusement which he received.

A^Dpellant has cited cases where under an
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agreement i)roviding for the transfer of lands

in consideration of the performance of services

which were capable of x^ecuniary compensa-

tion and where one of the parties had per-

formed the said services, eqnity would not de-

cree a transfer of an interest in the property

on the theory that the services could be paid

for in the form of damages at law. Again we

are constrained to suggest that the agreement

in the case at bar is no such agreement, and the

cases cited by apx^ellant are, therefore, neither

convincing nor ]3ertinent. The mutualit}' of

the agreement between plaintiff and defendant

in the case at bar followed by the mutuality of

the services rendered by the one to the other

in the work of acquiring the property in ques-

tion differentiates this case from all of the

cases cited by appellant.

So far as the suggestion of appellant is con-

cerned to the effect that there are no circum-

stances of fraud on the part of defendant, suf-

fice it to say that plaintiff makes no such con-

tention. It should, of course, be suggested that

the attempt of defendant to deny plaintiff his

rights is a fraud upon plaintiff, but in the

technical sense plaintiff is not now contending

that he is entitled to relief in equity on the

groimd of fraud.
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''AVhere ordinary agreements creating
interests in land liave been carried into

effect b.y the acts of the parties, the rights

acquired thereunder are not affected by
the statute."

(Cyc. of Law & Procedure, Vol. 20,

Page 303.)

Meylette vs. Brennan, 38 Pac. 75.

We quote from the opinion of the Court

:

'

' In the District Court it was urged that
the contract being oral, was void under
the Statute of Frauds. It is well estab-

lished that an agreement between two or
more persons to explore the public do-
main and discover and locate lodes for the
joint benefit of all, is not within the stat-

ute, and hence need not be evidenced by
any writing. Murley vs. Ennis, 2 Colo.
300. These being the only objections in-

terposed, the judgment of the District
Court will be affirmed."

We consider that the questions discussed

above are the main questions involved in the

case, but we shall now take up the other con-

tentions of appellant and try to dispose of

them briefly.

I.

APPELLANT MAKES THE EXCEED-
INGLY TECHNICAL CONTENTION
THAT THERE IS NO ''ALLEGATION OF
CONSIDERATION IN THE COM-
PLAINT."
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So far as the record before us is concerned,

this point seems to arise for the first time on

this appeal. It is true that the first assign-

ment of error is to the effect that "the Court

erred in overruling defendant's demurrer to

plaintiff's complaint." The demurrer itself

is not set forth in the record and the assign-

ment of error is obviously insufficient for any

purpose.

After the case is fully tried and all the evi-

dence submitted defendant now finds what he

claims is a technical error in the pleading.

We say that the objection is highly techni-

cal. We may also say that the objection rests

upon a misconception as to what the "agree-

ment" between plaintiff and defendant really

is. If the "agreement" were to be found in

the first allegation of plaintiff's complaint

alone, there might be force in appellant's con-

tention. We must insist, however, that the

terms of the partnership agreement between

plaintiff and defendant are to be gathered

from the entire complaint. Reading the com-

plaint through we find sufficient consideration

for the agreement in the statement of the mu-

tual obligations assiuned by each of the par-

ties. Appellant's difficulties arise from the as-

SLunption running through his brief that the

agreement between plaintiff and defendant
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was one exclusivel}^ for the transfer of real

property or an interest therein. We submit

this is not a fair statement of the arrangement

as disclosed by the record herein.

Pomeroy Code Rem. (3 Ed.), Section 549,

says

:

"The true doctrine to be gathered from
all of the cases is that if the substantial

facts which constitute a cause of action

are stated in a complaint or petition, or

can be inferred by reasonable intendment
from the matters which are set forth, al-

though the allegations of these facts are

imperfect, incomplete and defective

—

such insufficiency pertaining, however, to

the form rather than to the substance

—

the proper mode of correction is not by
demurrer, nor by excluding evidence at

the trial, but by a motion before the trial

to make the averments more definite and
certain by amendment. * * * if^ iu_

stead of alleging the issuable facts, the
pleader should state the evidence of such
facts, or even a jjortion only thereof, un-
less the omission was so extensive that no
cause of action at all was indicated, or if

he should aver conclusions of law in place
of fact, the resulting insufficiency and im-
perfection would pertain to the form
rather than to the substance, and the mode
of correction would be by a motion and
not by a demurrer."

Brown et al. vs. Bowman, 46 S. E. 410.
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The facts show that

:

''By a written agreement the owner of

a designated tract of land gave to another
the exckisive right to prospect for gold

thereon, and agreed to give a half interest

of all the gold he might locate and devel-

op. * * * And the latter at consider-

able expense and mnch labor in sinking
the shaft, etc., located and developed gold

on the land. * * * "

We quote from the opinion in the case

:

''Brown's agreement which appears in

the foregoing statement of facts was evi-

dentl}^ without consideration when made,
as Brown and Taylor at that time neither

did nor agreed to do anything. It was
therefore when made unenforceable with-

out want of mutuality. When, however.
Brown and Taylor within a reasonable
time, and in the absence of any revocation
of the agreement by Bowman, by much
labor and considerable expense; as the

petition alleged, located and developed
gold in the land in question, they did the

very thing they were expected to do, and
thereby furnished the contemplated con-
sideration, which changed the nudum pac-
tum, into a valid and binding contract. 'A
contract is often such that, until some-
thing is done under it, the consideration is

imperfect
;
yet a partial performance or a

complete performance on one side sup-
plies the defect. If, for example, one
promises another, who makes no promise
in return, to pay him money when he shall

have done a s]3ecified thing, if he does it,

not only is the contract executed on one
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side, but also the consideration is per-

fected and papnent can be enforced.

And, in more general terms when from
any cause the party from whom the con-

sideration moves is not compellable to ren-

der it, if he does render it, the contract be-

comes thereb}^ j^erfected. (Bishop on Con-
tracts, Section 87). * * * "

In Hammond on Contracts, page 683, it is

said:

" 'The test of mutuality is to be applied
not as of the time when the promises are

made, but as of the time when one or the

other is sought to be enforced. A promise
may be enforceable for want of mutuality
when made, and yet the promisee may ren-

der it valid and binding by supplying a
consideration on his part before the prom-
ise is withdrawn.' "

WeUand et al. vs. Huber, 8 Nev. 203.

Facts show that

:

"Plaintiffs and defendant entered into

a verbal agreement to prospect for and
locate mines."

Quoting from the syllabus

:

"Where a party located certain mining

ground in his own name but under con-

tract for another person : Held, that there

was an implied promise to convey upon

request and that such other person at once

acquired a right to a specific performance
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which might be enforced in equity without

a previous request."

II.

APPELLANT COMPLAINS THAT
THERE IS NOT SUFFICIENT EVI-

DENCE IN THE RECORD TO SUSTAIN
THE JUDGMENT OF THE COURT BE-

LOW.
It is possible that a]3pellant will find fault

with our statement of his contention as set

forth in the third subdivision of his Brief. As

we understand appellant, he is first contending

that there is a variance between the allega-

tions of the complaint and the findings of the

Court, and also he is contending that neither

the allegations of the complaint nor the find-

ings of the Court are supported by the evi-

dence.

The argument presented by Counsel may be

analyzed as follows : Since neither of the par-

ties knew of the particular claim which was

afterwards staked by them, they could not

possibly have made an agreement to the effect

that the defendant Hendrichs should take the

particular claim in his name and afterwards

deed a half interest to the plaintiff Morgan.

We think that appellant's trouble again arises

from a narrow conception of the oral agree-

ment which existed between the parties.
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It is true that the allegations of the com-

plaint so far as the first paragraph thereof is

concerned, set forth a specific agreement cov-

ering a specific mining location. It is also true

that the testimon}^ shows that when the parties

agreed to go out on a locating expedition they

could not possibly have agreed to the locating

of the particular claim which afterwards was

in fact located. The testimony, however,

shows that the parties formed a locating, pros-

pecting and mining partnership, and the par-

ticular claim involved in this suit was acquired

as an incident of that partnership agreement.

Undoubtedly, the original plan was to take up

two claims. The evidence clearly shows that

that plan was abandoned and afterwards only

one claim was taken up. Appellant argued

that because the plan was afterwards changed,

therefore there is a fatal variance between the

testimony, the findings, and the allegations as

to the contract. It is obvious that the pleader

is able to plead the agreement made between

these parties as applicable to a specific claim

because at the time the agreement was pleaded

the claim was, in fact, a determined specific

entity.

It is also true that at the time the agreement

was in fact made between the parties the said

claim was an unknown quantity. Must the

pleader plead the contract in its exact words
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and refer to the claim as an unknown quantity,

when, as a matter of fact, at the time the com-

plaint was filed the particular claim in ques-

tion was well known and specifically de-

scribed ?

The testimony clearly shows that plaintiff

and defendant entered into a partnership

agreement contemplating the locating and

prospecting of a claim or claims. As a matter

of fact, only one claim was located and pros-

pected. That the partners did not carry out

all of the things which they set before them-

selves, is no reason why the Court will refuse

to enforce the agreement as to the things which

the partners did in fact do.

In order to make appellant's contention

plausible he is forced to argue that ''Morgan

was most directly contradicted as to the de-

struction of the location notice.'' AVe have al-

ready pointed out that Morgan's story must

so far as the question involved in this appeal

is concerned, be taken as true. VTe submit that

the evidence of Morgan, if true, is abundantly

sufficient to establish a partnership between

plaintiff and defendant affecting the particu-

lar propeiiy involved in the action, and it must

needs follow that the said particular property

was and is a partnership asset. It is not a

question, as he have before observed, so much
as to what the parties said at the cabin before
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proceeding to locate the claim, as what they did

in the actual work of locating and prospect-

ing.

Appellant also contends that the granting

of specific performance in equity is a matter of

judicial discretion, and imder the facts of this

case such discretion should not be exercised.

In discussing this main head of his brief,

appellant has entered into an analysis of the

testimon}^ for the purpose of showing that the

testimony in the record is not '

' clear and satis-

factory. '

' We cannot helj) but admire the in-

genuity of appellant's counsel in wording his

attack upon the judgment so adroitly. What
api3ellant is really doing under this head of his

brief is to make an attack upon the judgment

on the ground that the evidence is not, after

all, conflicting. In other words, appellant an-

ticipated that he would be met by the principle

of law that where there is a conflict of the evi-

dence all doubt should be reser^^ed in favor of

the judgment of the lower Court, and appel-

lant has shifted the ground of his contention

so that he might argue that the e^ddence is not

''clear and satisfactory."

We do not intend to take up the facts in

detail, because there is a great mass of evi-

dence, and we fail to understand how the con-

clusion of the trial court can be set aside upon

evidence so clearly conflicting. Aj)pellant de-
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mands that we shall show that the evidence is

'
' clear and satisfactory.

'

' Appellant also con-

tends that we must show that the testimony of

plaintiff is corroborated by the testimony of

other witnesses or docmnentary evidence. It

is obvious that there can be no ]30ssible cor-

roboration of plaintiff as to the words which

passed between plaintiff and defendant in the

cabin prior to the location, because no other

person was present. We are prej)ared to as-

sert, however, that in every other bit of his

testunony except those portions which apply

to the conversation or acts between plaintiff

and defendant alone, there is ample circum-

stantial corroboration of plaintiff. We regret

that the limits of this brief will not permit us

to point out step by step how the story of plain-

tiff is corroborated so far as circumstances are

concerned.

We call attention to a few things. Plaintiff

was seen to go with defendant to the site of the

claim. Plaintiff was seen in company with

defendant actually locating the claim. Plain-

tiff was seen for some days working on the

claim in sinking the shaft. The location notice

speaks for itself and was in plaintiff's hand-

writing. The Florence Bell location was, in

fact, given up.

In answer to our contention that Morgan's

story as per the findings of the Court must be
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assumed as true, appellant indulges in much

speculation and inference. Appellant lays

great stress on the fact that plaintiff and de-

fendant could not have been friends because

of the affidavit filed by plaintiff in another ac-

tion against defendant. Plaintiff's explana-

tion is that the affidavit was a mere formal

matter and not intended as an expression of

any hostility toward defendant. But the star-

tling fact seems to be that, notwithstanding

this assumed hostility, plaintiff and defendant

actually did work together in the prespecting

shaft. No better sample of appellant's eager-

ness can be shown than his patent overlooking

of this circumstance. The acts of plaintiff and

defendant after the affidavit incident upon

which so much stress has been laid, form a

complete answer to any amount of inference

or speculation as to what the parties might or

might not have done under the assumed state

of facts, to-wit, the hostility of plaintiff to-

ward defendant.

Because Morgan did not tell Dugan that he

was a partner of Hendrichs further inference

is drawn. It occurs to us to suggest if we are

agoing to argue the evidence as it stands upon

the record, that Morgan did not feel any too

kindly to Dugan and no possible theory has

been advanced as to why he should discuss his

private business with Dugan.
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Much inference is indulged in, based on the

position of the prospecting shaft. The posi-

tion of the shaft is of no particular impor-

tance, as undoubtedly the parties originally

planned to make a discovery and have the shaft

count for both locations. The fact that the

particular shaft was dug so deep with the com-

bined labor of the parties has escaped appel-

lant's observation.

Much complaint is made because Morgan's

testimony at the trial was more definite than In

the deposition. We can only suggest in answer

to this contention that the Court below was in

a much better position to judge of the truth-

fulness of Morgan's story than are we, and no

better illustration can be brought forward of

the soundness of the legal principle upon

which we are relying than the argument in this

particular part of appellant's brief. Page

after page is taken up with a series of infer-

ences and speculations as to what may be the

truth about the case. We submit that we can

argue the case until the end of time upon the

mass of testimony in the record and still be

very far from coming to any conclusion as to

whether Morgan or Hendrichs is telling the

truth. The only protection for Court and

counsel lies in sticking to the principle which

has stood the test of time, to-wit, the principle

which prevents counsel from drawing infer-
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ences as to the truth or falsity of conflicting

testimony as it appears in the record. We can

make this statement with very much assurance

in this particular case because there does not

seem to have been any serious attempt to con-

dense the testimony, but so far as counsel can

see, all of the testimony is thrown into the rec-

ord without any regard to time or space.

CONCLUSION.

We deem it perhaps unnecessary to suggest

that if plaintiff and defendant admittedly

agreed as to their statement of fact this case

would not now be before the Court for decision.

We do not care to comment upon the evidence

by way of showing what may have been

the motives moving either of the parties

to tell the stories which we find in

the record. The fact remains that ap-

pellant is in possession of the only prop-

erty which the parties acquired as the result

of the hard work of both of them in sinking the

prospecting shaft and locating the ground. We
naturally assume that appellant wishes to hold

the claim and to deprive appellee of his just

proportion thereof. If this were not true there

would probably not be any lawsuit in connec-

tion with the matter, but we must respectfully

submit that appellant made a partnership
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agreement with appellee ; that the partnership

agreement was not in writing, and notwith-

standing appellant's contention it is a valid

agreement, and that appellee is entitled to an

affirmance of the judgment.

Respectfully submitted,

ALBERT H. ELLIOT
and

O. D. COCHRANE,
Attorneys for Appellee.




